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BRIEF FOR APPELLANT 


ISSUE PRESENTED 


Whether two pre-trial identification procedures 


were so tainted as to taint the "independent" in-court 


identification of the defendant, and, whether it was 
error for the trial judge to deny defendant's motion 
to suppress such in-court identification as a product 
of the previous, tainted identifications. 
This case has previously been before this Court 

as Sera Leyva v- United States, 409 F. 24 160 (1969). 
In that decision this Court remanded the case to the 
District Court for further findings on the issues of 


the pre-trial and in-trial identifications. 


REFERENCES TO RULING 

: 

TR 90 - The Court's ruling that there was no taint to 
the in-court identification of the defendant. 

TR 95 - The Court's ruling that the in-court identifi- 
cation was indevendent of the identification 
made at the Commissioner's hearing. 


TR 95 - Denial of Motion to Surpress. 
STATEMENT OF THE CASE 


On July 20, 1966, following a trial before a jury, 
the appellant herein was found guilty of robbery. On 
October 28, 1966 the appellant was sentenced to from 
four to twelve years. 

On November 4, 1966, the appellant petitioned for 
leave to appeal in forma pauperis, which petition was 


granted on November 23, 1966. On February 18, 1969, by 


decision of this Court, the case was remanded to the 


| 
District Court for further proceedings. On July 17, 


1969, the hearing on remand was held. 


It is from the rulings at the remand hearing that 


this appeal is taken. 
Notice of appeal was filed on July 25, 1969. 


STATEMENT OF THE FACTS 


April 3, 1966, a Sunday, at Columbia Road, be- 
tween Mozart Road and Quarry Road, N. W. in the District 
of Columbia, two men hailed a taxicab operated by Mr. 
Willie B. Massey, the complainant (TR 8). The two 
men entered the cab ana one of the two stated the des- 
tination as Wisconsin Avenue and P Street, N. W. (TR 9). 
After directing the cab to a somewhat further destina- 
tion (Potomac and O Streets, N. W.) (TR 10), the passen- 
ger in the right rear seat asked how much the fare would 
be, reached into his right pocket and "come out with a 
38 snub-nosed revolver," and pointed it at the cab dri- 
ver, Mr. Massey (TR 11). The assailant demanded the 
cab driver's money and the cab driver complied (TR 12). 
The assailant and his companion departed the taxicab, 
(TR 13) and the cab driver went in search of police 
assistance (TR 14). Police cars drove around the area, 
but failed to find or apprehend the two assailants 
(TR 14). The cab driver testified that, out of long 
habit and experience, he switched on the dome light 
in the cab upon collecting his fare (TR 15), and al- 


though the sun had "just gone down" at the time of the 


72 All references to TR are to the transcript of the 
remand hearing of July 17, 1969. 
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robbery (TR 16), he claimed he was able to see the face 

of the man who was pointing the gun at him (TR 17-18). 
The next morning, (Monday) pursuant to instruec- 

tions from the police, Mr. Massey reported to the Rob- 

bery Division of Police Precinct #7 (TR 20). after 

being shown a weapon of the same description as the 

one used in the robbery the previous night (TR 22), Mr. 

Massey was handed between 10 and 15 photographs (TR 22- 

23), which he looked through. Mr. Massey identified 

one of the photographs (TR 23) as the man who had pointed 

the weapon at him. Later that day, Mr. Massey telephoned 


| 
the police station and talked with a detective, Mr. 


Bracey, who informed him that "I think I've got a lead 


on [the man who robbed you]" (TR 40). 

The next morning (Tuesday), pursuant to instruc- 
tions from the police, Mr. Massey telephoned the police 
station and was told to report to the Commissioner's 
office (TR 25). Outside the Commissioner's office, Mr. 
Massey met with Detective Bracey, who told him that a 
man would be coming out to face him. He was taken into 
the Commissioner's office. Five or six men were brought 
before Mr. Massey: individually, and after they were 
taken out, Mr. Massey, stated that "that [was] the man." 
(TR 26-28, 31), apparently indicating the appellant. 
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The arraignment procedure before the U. S. 
Commissioner involved having the defendant come he- 
fore the Commissioner and having the charge read to 
him (TR 62). Nr. Massey heard the Clerk read to Mr. 
Sera-Leyva the fact that he was charged with robbing 
a taxicab at the time and place involved (TR 62-63). 
It was after the arraignment of Mr. Sera-Leyva that 
Mr. Massey informed Detective Bracey that Mr. Sera- 


Leyva was the man who robbed him (TR 62-63). 


ARGUMENT 


THE IDENTIFICATION PROCEDURES, I.E. (1) A LINE-UP BY 
PHOTOGRAPHS, AND (2) A POLICE ARRANGED CONFRONTATION 
BETWEEN THE VICTIM AND THE DEFENDANT AT A TIME THE 
DEFENDANT WAS BEING CHARGED WITH THE CRIME FOR WHICH 
IDENTIFICATION WAS SOUGHT, IN BOTH OF WHICH SITUATIONS 
THE DEFENDANT WAS WITHOUT THE BENEFIT OF COUNSEL, WERE 
SO UNNECESSARILY SUGGESTIVE AND CONDUCIVE TO IRREPAR- 
ABLE MISTAKEN IDENTIFICATION AS TO DENY APPELLANT DUE 
PROCESS OF LAW; AND FURTHER, SUCH PRETRIAL CONFRONTA- 
TIONS TAINTED THE "INDEPENDENT" IN-TRIAL IDENTIFICATION 
AS T) RENDER SUCH IN-TRIAL IDENTIFICATION AS SOLELY THE 
PRODUCT OF THE PREVIOUS TAINTED IDENTIFICATIONS. THERE- 
FORE, THE RULING OF THE TRIAL JUDGE DENYING APPELLANT'S 
MOTION TO SUPPRESS THE IN-COURT IDENTIFICATION WAS ERROR. 
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As pointed out by Chief Judge Bazelon in his 
/2 | 
concurring opinion in Dade v. United States: _ 


The police practice of allowing wit- 
nesses and victims of crimes to iden- 
tify suspects in the unstructured, 
largely unreviewable surroundings of 
the Court of General Sessions/3 could 
certainly not be tolerated after Wade 
v. United States, 388 U.S. 218, 87 5S. 
ct. 1926, 18 L Sd 2d 1149 (1967). 

Jb 


aj 


Again, in Mason v. United States, Chief Judge 
Bazelon, writing for the Court, held that an identifi- 
cation of a defendant without counsel at a preliminary 
hearing at the Court of General Sessions was violative 


of the spirit, as well as the letter, of Wade, and ex- 


tended Wade to pre-indictment identification confron- 
es | 


tations. 
The trial in the instant case occurred prior 


to the Supreme Court's decision in Wade v. United 
States, 388 U.S. 218 (1967). The question presented 


on this appeal, therefore, is restricted to whether 


fe 


407 F. 2a 692 (1968), concurring opinion of | Judge 
Bazelon, at 695. 

The confrontation in the case sub judice was at 
the United States Commissioner's hearing, but un- 
der circumstances at least equal, if not more, 
suggestive than in Dade. 


414 F. 24 1176 (1969). 
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the identification procedure "was so unnecessarily 


suggestive and conducive to irreparable mistaken iden- 


tification that [appellant] was denied due process of 
/5 
law". Stovall v. Denno, 388 U.S. 293 (1967) at 302. 


The appellant urges that under all of the facts 
and circumstances, (a) the photographic identification 
without benefit of ccunsel, and (b) the preliminary 
hearing confrontation without benefit of counsel were 
sufficiently suggestive to deny appellant due process 
of law, and, the in-court identification of the appel- 
lant by the victim was so tainted by the previous con- 
frontations to constitute a denial of due process of 


law. 


In remanding this case to the District Court, Judge 
Levanthal, writing for the Court, instructed that 
"the case must be remanded for further inquiry con- 
cerning the totality of the circumstances of the 
confrontation at the April 5 preliminary hearing. 
The due process issue will also likely embrace in- 
quiry as to the photographic selection of April 4. 
If the circumstances of the confrontation brought 
out on the prosecution's direct case were imper- 
missibly suggestive, the question would arise 
whether denial of due process was or may be obvia- 
ted by other sources justifying the out-of-Court 
identification and providing reasonably reliable 
indicators of guilt.” Sera-Leyva v. United States, 
409 F. 2a 160 (1969), at 163. 
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Under the rule of Stovall, the denial of due 
process is a recognized ground of attack upon a con- 
viction regardless of any right-to-counsel AS 
In Stovall after examining the facts and circumstances 
of the case, including the absolute necessity of an 
in hospital identification by a witness in inmediate 
danger of death, the Court concluded that the proced- 
ure was not so unfair as to require release of the 
petitioner on habeas corpus. Stovall, however, estab- 
lished that for cases arising prior to June 12, 1967, 
if a showing that the confrontation was "so unnecess- 
arily suggestive and conducive to irreparable mistaken 
identification..." the defendant was denied due process 


of law. 


(a) The Photographic Confrontation (April 4) 
It is essential to note that at the photographic 


confrontation of April 4th, Mr. Massey was shown only 
nine to twelve photographs (TR 55). These photographs 
were not available at the remand hearing (TR 66-67), 

and there was no way in which the Court was able to make 
any independent evaluation (a) as to whether it was, in 


fact, the defendants photograph which was selected by 


/6 See also Palmer v. Peyton, 359 F. 2d 199 (4th Cir., 
— 1966). 
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Mr. Massey; (b) as to the likeness cr uniqueness of the 


perse..co Gispleyed in the phetocraphs shown the victim 
at the confrontation; and (c}) as to the actual likeness 
of the person in the nhotogreph as comparea with the 
defendant. Upon resnest, albeit sometime after the date 
of the confrontation, the: defendant, his counsel, the 
trial judge, and this Court should have the opportunity 
to examine the photccraphs, which in this case, provided 
the very first contact, possibly tainted, between the 
victim and the defendant as a ses 

Because of the failure of the government to pro- 
duce the photographs used at the April 4 confrontation, 
we are left to speculate as to how suggestive, if at 
all, the photographs were. The guarantee that an accused 


will be afforded due process demands greater certainty 


than mere speculation. 


(b) The Preliminary Hearing Confrontation (April 5) 


The most important factor to note at the con- 


frontation of April 5 is that Mr. Massey for whatever 
reason, did not inform Detective Bracey that he had 


made a positive identification until after the arraign- 


77 Brady v. State of Maryland, 373 U.S. 83 (1963) 
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ment in which the charges against the asrencene ere 
yéou a.cud ia the hearing room for all, including Mr. 
Massey to hear (TR 62-53). Rh more suggestive aiken 
tion than a witness seeing a suspect brought before 
a United States Comrissioner and hearing him charged 
with the crime, in which the witness was the victim, 
could harély be imagined. The susceptibility of! the 
victim to believe thet the person to whom the charges 
are being read is the “auilty person” is inherent in 
the procedure used and is necessarily compelling. 
People v. Smith, 66 Cal. Rpts. 551 (Dist. Ct. App. 
196°); People v. Ballott, 20 N.Y. 2a 600, 233 N-E. 

2d 103 (1967); See also Wade v. U.S. 388 U.S. at 228. 
Further, there was no reason of immediacy requiring 


the use of such a procedure as employed at the April 


5 confrontation, compare Stovall v. Denno, supra. 


(c) In-Court Identification 


In his opinion in the initial appeal of the 
/8 


instant case, Judge Leventhal stated that: "[Wye could 
skirt the problems of the pre-trial confrontation if 
we were clearly able to make a determination of inde- 
pendent source, but the recor€ in its present state 
does not enable us to initiate such a determination." 
409 F. 2€ at 163. 


78 ‘fn 4, supra. -10- 


In this case, however, the certainty of the in- 
trial identification of the defendant by the victim 
can not he Givoread from the two previously tainted 
identifications o* the defendant. 

It was ito preclude the dancer of such "boot- 
strappin-” 

Williams & ilammelmain, Identi 

I, (1963} Crim. L. Rev 479, 422, 

a matter of common experience that, once a witness 
has picked out the accused at a line up, he is not 
iikely to go back on his word later on, so that in 


practice, the issue of identity may (in the absence 


of other relevant evidence) for all practical purposes 


be determined there and then, before the trial." 

The pre~trial identifications in the instant 
case, fraught with suggestibility -- the U. S. Commi- 
sioner reading: the charges against the man to be iden- 
tified -- could only imprint the face of the defendant 
in the mind of the victim. Judge Levanthal's desire 
to separate the in-trial identifications, while norm- 
ally an acceptable method of determining independence 
of in-trial identification, is inapplicable in this 


case. 


Any attempt by the Government to sever the two 
pre-trial identification confrontations from the in- 
court identification would be ludicrous in view of 
the close relationship, the inherent sucgestibility 
ané the relatively proximate time between the crime, 
(April 3, 1966) the April 5 preliminary hearing iden- 


tification and the trial (July 14-20, 1956). 


CONCLUSION 


That the defendant was denied due process at 
the photographic identification is speculative in view 
of the failure of the government to produce the photo- 
graphs on request, Brady v. State of Maryland, supra. 
That he was denied due process at the April 5 prelin- 
inary hearing identification, especially in view of 
the reading of the charges by the United States Conmi- 
ssioner while the victim was present and prior to iden- 
tification, is clear. The impossibility to divorce the 
two prior identifications from the in-court identifica- 
tion and to make a judgment on the validity and indepen- 
dence of the in-court identification, under all of the 
facts and circumstances in this case requires a finding 


that the in-court identification was tainted, deprived 
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the appellant of due process, and therefore inadmissi- 


ble. In ruling otherwise (TR 95), the trial court 
erred. The appellant, therefore urges this Court to 
reverse anc set aside the conviction and the sentence 


in this case. 


Respectfully submitted, 


RORERT “. PRICE 

1737 DeSales Street, N. W. 
Washington, D. C. 20036 
628-5262 
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